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"The underlying idea, one that is deeply ingrained in at least the Anglo-American system of
Jjurisprudence, is that the State, with all its resources and power, should not be allowed to make
repeated attempts to convict an individual for an alleged offense, thereby subjecting him to
embarrassment, expense and ordeal and compelling him to live in a continuing state of anxiety and
insecurity, as well as enhancing the possibility that, even though innocent, he may be found guilty."

Green v. United States, 355 U.S. 184, 187-188 (1957)
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[N]or shall any person be subject for the same offence to be"- 3 "wmna p'na vaig ,"omm71n 177na JU.S. ConsT. amend. V (1791) i1 1
191 DRI NTRYA 8N NYNPNA 87X ,"717°0 19182 BIDNN 1°R “12'R77 18”0077 112'00 ') X7 1In7 J“twice put in jeopardy of life or limb
Jeopardy" nina n1mn H. C. BLACK, BLACK’S LAW DICTIONARY 749 (5% ed. 1979) :a1 1m1v7 1871 .apmv1 n'7170 aveny 112'0

.Crist v. Bretz, 437 U.S. 28, 35-36 (1978)

"The reason for holding that jeopardy attaches when the jury is empaneled :2111 nny 7w 11 7o nx andw , Potter Stewart vown 1277 3
and sworn lies in the need to protect the interest of an accused in retaining a chosen jury. That interest was described in Wade v.
Hunter, supra, as a defendant’s “valued right to have his trial completed by a particular tribunal...It is an interest with roots deep in
the historic development of trial by jury in the Anglo-American system of criminal justice. Throughout that history there ran a strong
.tradition that once banded together a jury should not be discharged until it had completed its solemn task of announcing a verdict"
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N'NTAY NYIINA N71 N'0DYN NIV 121TAY DI ,NV'ANn 7Y
7V R7MA 771920 112'0”N NIM0F7IT 27 12vn SOWNRIN N2107
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72n "197 vO'A7 DwNIN ‘7w 11T D Hugo Black vown 1aon ow ,(Green neo :17n7) Green v. United States, 355 U.S. 184 (1957) w1 4
"[P]revents a prosecutor or judge from subjecting a defendant to a second prosecution by discontinuing the trial - 012w o'vawma
.(188 my ,0w) when it appears that the jury might not convict"

.Martinez v. Illinois, 134 S.Ct. 2070 (2014) :a1 ™7 18 m 5

"Thus it is one of the elemental principles of our criminal law that the Government cannot secure a :188 'nva ,4 w”n 7v7 ,Green N1 6
.new trial by means of an appeal even though an acquittal may appear to be erroneous”

.Fung Foo v. United States, 369 U.S. 141, 143 (1962) (per curiam) w1 7

"1 18P 11N NNXA 7R 1712vn Aviann npno 0ina owxin 1011 o, (Evans nwao :17n7) Evans v. Michigan, 568 U.S. 313 (2013) w1 8
112N NNXAY (11, QYN 78 MY N 7277 11'2N1 DTIYVIY7 UDYNA N"1 .00 N1 2' 87 112N A1 N7 Y'ANAY D1wn NN ,0MNn
™ M11A7 N21N Av'ana 7y nxa1 87 1w, (“lesser included offense”) n7\11n anxnn n1"ava a71d NY720p 0T A77 "2y ATIAN 0MIN N1 1Y
NN 7'NAY 'R1,DRIN N2107 NTNTY QY2 1727 NDIII NI'RY N'0DYA NIYVA RID™ 121TA ;INTFNA 87 (AN ANINNAT) 172710 A1"Ava 78 ATnimor
NV NN 727 271NN 17V 09NN N2, NNT NNV .0MIY1V7 UDYNA N2 N1IZ0N NN WX 11" {1'7Vn 0DYNN N1 771927 (12'0”N NIMOIT
"In the end, this case follows those that have come before it. The trial court’s judgment of acquittal :113 7v 12'1h n® 1'TNAY7 NI DRRIN
resolved the question of Evans’ guilt or innocence as a matter of the sufficiency of the evidence, not on unrelated procedural grounds.
That judgment, ‘however erroneous’ it was, precludes reprosecution on this charge, and so should have barred the State’s appeal as
N1MO7IT ¥ 20 o1 Antonin Scalia oA 0'won DB ,Smith v. Massachusetts, 543 U.S. 462, 473 (1978) :p1 11 .(324 'nya ,0w) well”
"[The Commonwealth has] [a]t most...shown that the ruling :n"21"Tn A2 7w NPODRN NTMVO 17 N7 “NND” NTNIA R7 “71920 1120”7
was wrong because the Commonwealth’s evidence was, as a matter of law, sufficient - a point that the dissent emphasizes, echoing
the opinion below...But any contention that the Double Jeopardy Clause must itself...leave open a way of correcting legal errors is
.at odds with the well-established rule that the bar will attach to a pre-verdict acquittal that is patently wrong in law"

.Sanabria v. United States, 437 U.S. 54, 68-69, 78 (1978) w1 9

12701 1T17 D121 11X TIY VIX'A 1702 YXI1AY NX1 D N1V02 1'TA UDWNA N'1 120 0w ,Arizona v. Rumsey, 467 U.S. 203, 211 (1984) w1 10
TN MYV ATIOT NAFTA ANDIWA 78 N"UDYNN NIFONA ' AVIANA NTAY NR 7277 ANTIRA {1790 UDUNA N2 .NTIN By 7787 Nwyy nnnn
11"79n VDN N2 NAFYA - 2”NRA {17V VOBNA N2 R ,DYRIN 7Y AT B2V 21770 VDN N'2 1T 1A 212'02,1INT .UTNN 1"TA N7 [1'TA R
In making its findings, the trial court relied on a misconstruction of the statute defining":n1912 “71920 112°0”0 NIMVFZIT ) YAy - ANTINI
the pecuniary gain aggravating circumstance. Reliance on an error of law, however, does not change the double jeopardy effects of a
judgment that amounts to an acquittal on the merits. “[T]he fact that ‘the acquittal may result from erroneous evidentiary rulings or
erroneous interpretations of governing legal principles’ ... affects the accuracy of that determination, but it does not alter its essential
.character."...Thus, this Court’s cases hold that an acquittal on the merits bars retrial even if based on legal error"

vown 81T mMpna .United States v. Perez, 9 Wheat. 579 (1824) w11 ,0w 200 uynd 197 123 |1"7yn UDBNA N'22 |N"IY T 7092 70D1 D 11
112°0”0 NIMVFIT IR 7'NAY7 'R ,N11TUR 71NINY77 RIDN Y781 UDYNA 121 Av127 YIn7 72100 1') 0'YawIngm 1an 12 ayna 2 vag Joseph Story
"The question, therefore, arises, whether the discharge of the jury by the Court from :("manifest necessity") "171 71x” 7w "7190n
giving any verdict upon the indictment, with which they were charged, without the consent of the prisoner, is a bar to any future trial
for the same offence. If it be, then he is entitled to be discharged from custody; if not, then he ought to be held in imprisonment until
such trial can be had. We are of opinion, that the facts constitute no legal bar to a future trial. The prisoner has not been convicted or
acquitted, and may again be put upon his defence. We think, that in all cases of this nature, the law has invested Courts of justice with
the authority to discharge a jury from giving any verdict, whenever, in their opinion, taking all the circumstances into consideration,
.there is a manifest necessity for the act, or the ends of public justice would otherwise be defeated"

.United States v. Isaacs, 359 Fed. Appx. 875 (9® Cir. 2009) w1 12

.People of Illinois v. Merrill, 310 NE 2d 27 (Ill. App. 1974) w1 13

.United States v. Davis, 555 Fed. Appx. 767 (10" Cir. 2014) w1 14

.People of Colorado v. Moore, 701 P. 2d 1249 (Colo. App 1985) w1 15

.22A C.J.S. Criminal Procedure and Rights of Accused § 633 (2017) -2 n"770 o 1 16
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with respect to the relevant evidence”.

NN

“A review of the trial judge’s decision in this
case makes it clear that he failed to consider the
evidence in its totality. This was the result of
misdirection and brought the matter within the
jurisdiction of the Court of Appeal... While [the
trial judge] did outline the evidence of both key
Crown witnesses, he considered their evidence
separately and failed to consider their evidence
as a whole...I do not believe that the trial judge
considered the individual pieces of evidence
‘in the context of all the evidence’. Rather, the
evidence was viewed ‘without the support of other
evidence’. According to Morin® this amounts to
serious misdirection.”?
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0VOYN 7Y N7RY” T10" 7V NITN |"T 70D 7V W7 "R n7wnny
"any ground of appeal that involves a question) "1272
o'Tn7n - 0wavna 2R, v. B. (G.) nwna .(of law alone
TN7N 17002 MMAN "N 117172V VIX'AN 1217 - *710" 190 N"1a
117007 1" VYN DVIDINN AY'ANA TV I 190N N2 1NN
1" .0VDYN 00 ANYRA ATIAY D1wavnn 7w oomy ,.C.Z -1
MR 17000 NITYY R¥NY (11 D IVIVRN DR 12T 21T 09NN
'R TN M2 MI7RB7 A1V qNIen N0 11 01,1In'n
0DYNA N1 1IN "1 70D 7V 1MVIY 1NdN "X .2n1vn 17
0OYN D77 NTINT VA NIR 7277 (NIX700 TINNA DMIVV7
D-7V NINRIN NN 1IN X7 ANERIN ANDIWAY (11D NRTT BTN
0MYIYNN 1YY 70 MAFY1 201110 N'udwNN ATMN NNX
1IN DMIVIY7 UOBNN 1" ™ NIY02 A2 [I'7¥n 0OWNA N7
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“An acquittal based on an erroneous conclusion
of reasonable doubt constitutes a question of law
where the trial judge has erred as to the legal
effect of undisputed or found facts rather than
the inferences to be drawn from such facts...A
question of law may also arise, it seems to me,
when the trial judge misdirects himself or herself

"[O]ur cases have defined an acquittal to encompass any ruling that the prosecution’s proof :318-319 mva ,8 w”n 7v7 ,Evans np1o 17
is insufficient to establish criminal liability for an offense. Thus, an ‘acquittal’ includes ‘a ruling by the court that the evidence is
insufficient to convict,” a ‘factual finding [that] necessarily establish[es] the criminal defendant’s lack of criminal culpability,” and any
.other ‘rulin[g] which relate[s] to the ultimate question of guilt or innocence"

"The state may not appeal from a judgment or verdict of :24 C.J.S. Criminal Procedure and Rights of Accused § 2544 (2017) w1 18
acquittal even though there may have been error committed by the court, or a perverse finding by the jury. Thus, no prosecution appeal
. “lies from a not guilty verdict, even where that verdict is based upon an egregiously erroneous foundation"

.Criminal Code, R.S.C. 1985, c. C-46 w1 19

.(R.v. B. (G) ned 177) R. v. B. (G.), [1990] 2 S.C.R. 57 w1 20

.Wilson votwn 7w 110 7097 12 ngod1 00 21

A7'N1 14 nyooa oY 22

"The major submission of the appellants to this Court is that the Court of Appeal exceeded its jurisdiction :1*Tn 709 110/721.19 nyod1 , 0¥ 23
.in substituting its own views of the evidence for that of the trial judge"

.29-31 MINODA DV 24

.R. v. Morin, [1988] 2 S.C.R. 345 nw191 nTaga 1"7vn udYNA N2 7w TR 70D7 X' DA 25

.Wilson vo1wn 7w 12'7 7097 39-41 NXyo91 ,20 w"n 77 ,R. v. B. (G) neno 26

R0 w7t Y7790 o7 (a)(1)676 qivow fx 7v "question of law" "10°21 ,0yp TIv1 DYD ,VVINNA Vo2 wnnwn Wilson voiwn 27 78 D 27
.('™m "% 7w nwatan) "question of law alone"

.R. v. Morin, [1992] 3 S.C.R. 286 at para. 20-21 :my 1 28

o My | 245-6 M10A



to establish each of the factual elements of
the offence beyond a reasonable doubt, no
such requirement applies to an acquittal
which, unlike a conviction, can rest simply
on the absence of proof.’

The point was expressed very clearly in R. v.
Biniaris...at para. 33: ©...as a matter of law,
the concept of “unreasonable acquittal” is
incompatible with the presumption of innocence
and the burden which rests on the prosecution
to prove its case beyond a reasonable doubt.””**
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" - DTYY7 0NN N1 NV'AF7 TII"A - VIDNPNT INNN
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AM1077 "7V VDY N1 ON™NA *TA 7092 D §'01 NI
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:Cromwell 091N [1W721 .]1TY'AN |M MIN™7A NTRIAN | 1122

“The principle that it is an error of law to make
a finding of fact for which there is no supporting
evidence does not, in general, apply to a decision
to acquit based on a reasonable doubt. As Binnie
J.putitin R. v. Walker....at para. 22:

‘A major difference between the position
of the Crown and the accused in a criminal
trial, of course, is that the accused benefits
from the presumption of innocence...[W]
hereas a conviction requires the prosecution

.(R.v. H (JM.) nvd qm7) R v. H (JM.),[2011] 3 S.C.R. 197 w1 29

.8-9 MIN0D1 , 0¥ 30
11 7091 0¥ 31
.15-23 NINF0DL DY 32
.24-27 MINFO91 0¥ 33

.(R. v. B.(R.G) nvnv :1707) R. v. B.(R.G.), 2012 CarswellMan 15, at para. 71 18112 .26-27 NIxyyod1 00 34

w1 ."t is only where a reasonable doubt is tainted by a legal error that appellate intervention in an acquittal is permitted" :39 nyo» ,0v 35
"Whether :(Gascon vo1wn 7 110 7097 38 agod) R. v. George, 2017 SCC 38 nw1na nmaga 11"7vin VOWNA N"2 7& BTN T 70D D1 AT Wl
an error is ‘legal’ generally turns on its character, not its severity...In this case, the majority confused these two concepts; it translated
.its strong opposition to the judge’s factual inferences (severity) into supposed legal errors (character)"

Crankshaw's Criminal Code of Canada 67684.54;R. v. Wild, [1971] S.C.R. 101 (S.C.C) w1 13) R. v. Brodeur, [2014] N.B.C.A. 44 36
.((2017)

"To be frank, the trial judge concluded the police officer perjured himself about virtually every aspect :"7n 700 11721 .11 nyod1 DB 37
.of the interception”

.12 nyom1 , 0w 38

.45-48 MNF091 0¥ 39

.OY 40
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.0Y,2012 73179 NWI91 XIT UIIWA 7V 11T N1 122

1122 ,"7IN-"N72 18/1 171090 1N1ININN 7Y 109YN "1D'17 N'2N DNIN 12 DI7R ,"NVT7 ,1V'ANN 7Y 7IN7 Nd™X NN 171 172an ,i790 100 |vn7 123
,UINT7IN NBID AT 7IV7 N1 .7T'VA7N 1NN RIATTY 7V 710D 191N V'OWA...12Y DIgN IR ,N1'RY 70 ATAA I8 PI0W0Y7 X'1A” 12¥ 11yna
David. S. Rudstein, Retrying the Acquitted in England Part Ill: Prosecution :mpn1 .0111 'R X'WIN NO7NA7 16 ny091 ,105 B"n 7'V7
:N"71001R ,07'11 'NIND 11 TINNA 181 1D .(dppeals Against Judges’ Rulings of ‘No Case to Answer’, 13 SAN DIEGo INT’L L. J. 5 (2011)
,NTINN N"2yn DRRD 72 112°T INN7 11N 0N w7 n'een \ av'ana » vapa 11, Crimes (Appeal and Review) Act 2001, Sections 101-102
.09pNN 70 1w 7w opr 7wa ("tainted acquittal") “Dnam” A'd M12'TA D VIONWA DYV DDYNA N2V 2721

@ my | 245-6 M100



